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ance is not an injury until the time for fulfilment has expired. If 
a man removes or converts the goods of another the latter may 
proceed at once in trover or replevin; and so where a vendor 
refuses to deliver the goods notwithstanding a tender of the price. 
In like manner a man who should promise to pay a sum certain at 
noon on a given day, could not complain that a writ issued the 
next hour was premature. It follows that when a purchaser refuses 

absolutely to accept or pay, the vendor may proceed forthwith in 
debt or assumpsit. The rule that there are no parts of a day is 

designed like other legal fictions for the furtherance of justice, and 
does not apply, where the effect would be to frustrate or delay an 
undoubted right. It is distinctly in proof that the plaintiff did not 
issue the writ until the damages were liquidated by the sale of the 
oil; but if it were needful this might be presumed in aid of the 

remedy, and to obviate the expense and delay of another suit. 
Since the above was written our attention has been called to the 

case of Frost v. Knight, L. R. 7 Exch. 111. It was an action 
for a breach of promise of marriage. The defendant who had 
agreed to marry the plaintiff whenever his father died, declared 

during the lifetime of the latter, that he was unalterably deter- 
mined not to fulfil the contract, and it was held by the Exchequer 
Chamber (reversing the judgment of the court below), that the 

plaintiff might regard the promise as broken, and sue for and recover 
such damages as would have arisen from the non-fulfilment of the 

agreement at the time prescribed, subject to abatement in respect 
to any circumstances that might have afforded a means of mitigating 
the loss. The doctrine may therefore be regarded as established 
in England, and from its intrinsic reasonableness, will, in all pro- 
bability, prevail in the United States. 

The rule for new trial is discharged. 

Supreme Court of New York. 

MATTER OF THE SECOND AVENUE RAILROAD COMPANY.' 

An act of the legislature granting to a passenger railroad company the right to 
extend its tracks over certain additional streets in the city of New York provided 

I The following report, though not strictly a judicial decision, discusses some 
novel and interesting points in regard to the rights of municipal corporations, their 
control over their streets and the franchises of city passenger railways. We print 
it in accordance with the desire of several correspondents.-ED. A. L. R. 
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for compensation to the city for "the value of the rights and privileges granted." 
The commissioners reported that the company should pay annually 21 per cent. 
of the gross receipts for travel on the new tracks, which being calculated by the 
proportion such new tracks bore in length to the whole line was fixed at j3 of 
1 per cent. on the whole gross receipts for travel. 

The nature of property in streets, the nature and value of the franchise con- 
ferred on a passenger railroad by allowing it to lay tracks in streets, and the 

principles by which the value of such franchise may be determined, discussed. 

IN the matter of the application of the Second Avenue Railroad 

Company for the appointment of three commissioners to fix the 

compensation to be paid to the Mayor, Aldermen and Common- 

alty of the City of New York for certain rights and privileges 
granted said company by the legislature of the state of New 
York. An order was made at a special term of this court, ap- 
pointing Messrs. William R. Martin, Rufus M. Stivers and J. 
Nelson Tappan, commissioners to appraise and determine the com- 

pensation. 
The following opinion was delivered by 
THE COMMISSIONERS.-I. An agreement made the 15th De- 

cember 1852, between the Mayor, Aldermen and Commonalty of 
the City of New York and Denton Pearsall and eight others, gave 
permission for the construction of the road now known as the 
Second Avenue Railroad. It limited the fare to five cents below 

Forty-second street, and reserved power to the Common Council 
to regulate the fare for the entire length of the road when it 
should be completed to Harlem river. Others of the city railroads 
were in like manner authorized about the same time. But it was 

subsequently decided in a litigation terminated by the Court of 

Appeals that the city corporation had no power to make the grants 
contained in these agreements: .Davis v. Mayor, fc. (December 
1856), 14 N. Y. 506; Milhau v. Sharp (September 1863), 27 N. 
Y. 611. 

The Act of 1854, chap. 14, p. 323, by its third section author- 
ized the parties or companies by whom any railroad in any of 
the cities of the state had been in part constructed to complete 
the same, and to that end the grants, licenses and resolutions under 
which they had been in part constructed were confirmed. Under 
the authority of this agreement and this act the Second Avenue 
Railroad has been constructed and operated; Coleman v. Second 
Avenue Railroad Company (1868), 38 N. Y. 201; and others of the 

city railroads rest upon the like authority. 
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II. By chapter 240 of the laws of 1872, p. 641, the Second 
Avenue Railroad Company were authorized to make certain exten- 
sions of their road which are specified in the first section of the 
act. By the third section they are required to make compensa- 
tion to the Mayor, Aldermen and Commonalty of the City of 
New York for the value of the rights and privileges granted by the 
act, and to apply to the Supreme Court for the appointment of 
three commissioners, who are to appraise and determine the amount 
of such compensation, and whether the same should be paid annu- 
ally or in a gross sum. 

This is the duty imposed upon us. Since we appraise and de- 
termine that the company shall pay not a nominal, but a substan- 
tial sum as compensation, there is a propriety in stating the 

grounds upon which our conclusions are reached. 
The Second Avenue Railroad, before the Act of 1872, 'had 

tracks running from the northerly end of Second avenue, at the 
Harlem river, down the avenue to Twenty-third street, thence 

separating, and one track running down by Second avenue, by 
Forsyth and Grand streets, by the Bowery, Chatham Square, Pearl 
street and Peck slip to the East river; returning by South and 
Oliver streets, the Bowery, Grand and Allen streets and the First 
avenue to Twenty-third street, and by Twenty-third street to the 

point of separation at the Second avenue. 
The extensions given to them by the first section of the Act 

of 1872 are as follows:- 
1. An extension from Chatham street through Worth street to 

Broadway, by double track. 
2. An extension from Second Avenue, through Astor place, to 

Broadway, by double track. 
3. An extension from Second avenue, through Eighty-sixth 

street, to avenue A, and thence by avenue A to the Astoria ferry, 
at the foot of Ninety-second street, by double track. 

4. An extension by a single or parallel track from the Second 
avenue, at Twenty-third street, through the Second avenue, Hous- 
ton, Forsyth and Division streets to Chatham Square, with a side 
track from the corner of Grand and Forsyth, through Grand, 
Chrystie and Division streets to Chatham Square. 

5. Some side and single tracks around their stables and car- 
houses. 

III. The various city railroads have laid their tracks upon the 

449 



IN RE SECOND AVENUE RAILROAD CO. 

streets and avenues of the city, and by this they have gained the 

following rights, privileges and advantages:- 
1. A right of way. 
2. This right of way over a street or avenue already graded. 
These have been gained by the Second Avenue Road, and by 

many others, without any cost or expense to the companies. 
This right of way over a graded street has been supplied to the 

companies by the city corporation. That corporation holds an 
estate in the streets and avenues in trust for the public use. The 
land in the street has been acquired by the corporation for such 

use, and has been paid for; and the cost as well as the expenses 
of grading and paving have been assessed upon the property in the 

vicinity, or it may, in some instances, have been borne in part by 
the city itself. 

IV. This right of way over a graded street has value. 
This is shown by the recent sale of the rights, privileges and 

franchises for building a railroad in Twenty-third street, from river 
to river, for $150,000. (Laws 1869, chapter 823; Laws 1872, 
chapter 521.) These two miles of road were worth what it would 
cost to build and equip it, and that sum beside. It was the calcu- 
lation of the purchaser that the profits of the road would pay 
interest on the whole sum. It is shown also by the recent sale of 
a like franchise in 125th street for $67,000. (Laws 1870, chap. 
504.) 

In many of the city railroads the value of the franchise at the 
time the company was organized, or the sum paid for it to the 

original grantees, was included in making up the amount of capital 
stock and bonded debt. The cost of laying a double track on a 

graded bed, and of the real estate and equipment, can be readily 
compared with the official statements of the bonded debt and capi- 
tal stock of each company. It will be seen that in many, if not 
all of them, this franchise has been counted at a considerable sum; 
that is, that the debt and capital stock largely exceed the actual 
cost of the road, land and equipment, and that this excess repre- 
sents the value of the property over its cost, and that is the fran- 
chise. 

This will continue to be the case after adding to the cost of 

laying the tracks at the outset, the expense of the partial recon- 
struction which has been made necessary in many cases by the 

changes of grades and the building of sewers. 
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V. This fact seems to be fundamental. The railroad company 
receive a right of way over a graded street. 

If the company were obliged to purchase a right of way through 
private property in this city, the cost would be so great that surface- 
roads by horse-power could not be run profitably. 

Outside of cities railroad companies purchase rights of way, 
and own them by an estate for which they pay, and which gives 
them an exclusive enjoyment. But in the city they receive it on 
a street which the city corporation hold for the public use. This 
public use was construed in the People v. Kerr (1863), 27 N. Y. 
188, broadly enough to include one of these railroads as a public 
use, though this construction has since been qualified. 

The railroads in this city are to some extent and in some re- 
spects a public use. So far as they are not a public use, but take 
and hold for an exclusive enjoyment, and thus become a burden on 
the land, there is a ground and a principle for the payment of 
compensation by them. 

But they construct and operate their roads, besides this qualified 
public use, also for their own gain and profit. They take pos- 
session of the street for a new use, in accordance with and serving 
and enlarging the public use, and also by the just and practical 
operation of the thing, being in some respects an exclusive use and 
serving to enrich a corporation. 

They obtain their rights and privileges over a way already 
graded for them, and this right of way has value and is reckoned 
as a material element in their franchise. 

For what they thus receive it is just that they should make com- 
pensation. 

VI. For what they give the city corporation should receive com- 
pensation. 

It was held in the case of the People v. Kerr, above cited, that 
the estate of the city corporation in the streets was not of a 
character to be protected by the constitutional limitations upon the 
right of eminent domain; that is, that the legislature might give 
to a railroad company the right to construct and operate a road 
upon the streets, and that the city corporation were not entitled to 
compensation under the provision of the Constitution which forbids 
the taking of private property for public use without just compen- 
sation. 

It was also held that the interest in the use of the streets or the 
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ownership thereof was publicijuris, and that the power of regulat- 

ing such use was vested in the legislature as the representative of 
the people, and that the legislature had power to authorize one of 
the city railroads to construct a track on the streets without the 
consent of the municipal corporation. This doctrine proceeded on 
the idea that the construction of a railroad in the street was an 

appropriation to public use. 
In the subsequent case of Craig v. Rochester City Railroad 

(1868), 30 N. Y. 404, it was held that the construction of a horse- 
railroad in East avenue, in the city of Rochester, was an appro- 
priation of the highway for a new and distinct purpose entirely 
foreign from its original object, and which entitled the owners to 

compensation. 
The owners in that case were the owners of land bounding on 

the street, seised in fee to the centre of the street, subject to 
the easement of a public highway. 

Such a railroad was held to be an additional burden upon the 
fee, on the ground that the railroad company had an exclusive 

right to the use of their tracks while the cars were passing, 
which precluded other vehicles, and that this was inconsistent with 
the public easement. This conclusion was reached by applying the 
rules established in reference to steam-railroads to horse-railroads, 
without discrimination except a difference in degree of use. 

Although a perusal of the dissenting opinion in that case will 
leave a doubt whether such a doctrine would be applied to horse- 
railroads in the city of New York, it may be regarded as a rule of 
law that a horse-railroad in the streets of a city is a new and to 
some extent an exclusive use, a burden upon the owner of the fee, 
and entitled that owner to compensation. 

In the case of the streets in the city of New York, the owners 
of the lands bounding on the streets have no estate which entitles 
them to this compensation or any part of it. From them the city 
has acquired an estate in fee, in trust for the people of the state, 
" that the same be appropriated and kept open as public streets 
for ever." 

The power of regulating the use of the streets, including rail- 
road grants, is vested in the legislature, and the city corporation 
holds its estate subject to this power, and because their estate is so 

subjected they are not entitled to the compensation provided for 
all other owners. 

452 



IN RE SECOND AVENUE RAILROAD CO. 

The legislature, therefore, in making new grants to city rail- 
roads may, as in this case, impose as a condition that compensation 
shall be made to the city corporation. 

The city corporation thus has a clear and distinct legal right to 

compensation for the new burden imposed on the fee and for the 
exclusive use taken in the construction and operation of a horse- 
railroad, and also, on the ground that they have, at their own 
expense, or by a local assessment on the property bordering on the 
street, graded and paved it, and thus supplied the railroad com- 
pany with a graded road-bed; and that this has pecuniary value, 
and is a material portion of the value of the company's franchise. 

VII. This estate of the city corporation in the street in trust 
for the public use, is property-valuable property. In its graded 
state it has cost something, and has been paid for, not by general 
taxation, but by municipal assessment. Upon this graded street 
the railroad company acquire a valuable easement-a right of way 
from the people through the legislature. It is not a gift of the 

people, for it was not made at the expense of the people. They 
charge the railroad company to make compensation to the city cor- 

poration. 
VIII. By the construction and operation of city railroads, the 

companies on the one hand and the city corporation and the peo- 
ple on the other, gain many advantages in their nature reciprocal 
and compensatory. 

A convenient transit through the city is gained for the people. 
This is of the greatest consequence. The growth of the city in 
trade, population, wealth and taxable property depends upon it. 

This growth tends to bring the whole island into occupation, and 
benefits not only the owner of vacant land up town, but the owner 
of improved land down town, for it increases the taxable value of 
land up town and diminishes the burden of taxes on the down 
town owner. It brings all the land on the island under taxation 
at high values, instead of leaving the land down town subject to 
taxation at high values and that up town at low values. 

But this convenient transit attracts population to settle along 
the lines of the roads. The population becomes dense and largely 
increases the through and the way travel on the railroads and 
enhances their profits. 

In some streets the travel, other than the cars, is impeded, and 
access to the sidewalks and houses from the carriage-way is em- 
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barrassed; but compensating advantages are found in the increase 
of the travel and its effect on the business of the street and the 
rental value of its property. 

The ordinary police protection given to these companies by the 

municipal government and the repairs of the injury they occasion 
to the pavements are not to be considered in fixing this compensa- 
tion. The rails bear some of the travel which without them would 
wear the pavements, and these are matters to be compensated by 
the annual taxation. 

There are other causes, such as internal improvements and im- 

provements on the city borders, which will promote the growth of 
the city, and these will also increase the number of passengers on 

city railroads. The opening of the channel at Hell Gate and the 

bridge now being built over the East river are illustrations. 
IX. The following points have been considered in their bearing 

on the principle and measure of compensation: 
1. That the rate of fare is limited by the people at an amount 

favorable to themselves. The parallel roads through the city are 
not left to free competition for travel, but low rates of fare are 
fixed. 

Obviously a scale of fares so low that it is cheaper for a man to 
ride than to walk is greatly in the interest of the people. It is one 
mode of compensation by which the people derive a great benefit. 
If there were reserved power to make a further reduction of fare 
for the good of the people, so that this reduction and the compen- 
sation we are considering were two ways of reaching the same 
result, a serious question would be presented. Between the two 
the former mode of compensation might prevail. But it does not 

appear that this power has not been fully exercised. There is no 
reserved right further to reduce the rates of passenger fare. Taking 
it, therefore, at its present scale, the railroad companies are making 
money; their net profits are sufficient to pay an interest on an 
amount of capital and bonded debt large enough to include some- 

thing for the value of the franchise. 
2. That the construction of lines of steam transit on this island 

will injuriously affect the surface-roads, and those particularly on 
or near the lines of steam transit. 

It must be regarded as indisputable that the immediate result of 
steam transit would be to fill up the island with population. A 
dense population will in due proportion increase the way travel 
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on the surface-roads. It would interfere with and take away 
the through travel, but the way travel, which is the profitable 
part of the business, would increase with the density of the popu- 
lation. 

Even in the case of a horse-railroad on an avenue along which 
there ran, elevated or underground, a line of steam transit, that 
line would draw to it so much travel that the character and busi- 
ness of the avenue would improve, and this would increase the way 
travel. 

If an elevated steam-road were to be built along the Second or 
Third avenues, which are now valuable principally for business 
purposes, the way or surface travel would in time tend towards the 
avenue which was the line of steam transit, for the reason that it, 
between the two, would become the main thoroughfare, and that 
the main thoroughfare would supply the best way business. 

3. That the use of the same tracks by other roads decreases the 
business of the first road by the competition, and diminishes its 
value. 

The exclusive right of one road to use its tracks is limited by 
the right given to other roads to run over the same tracks or on 
a parallel track in the same street on a part of the route. When 
this competition is at a terminal point of a road, and the two roads 
run on parallel lines, it may seriously diminish the travel on the 
first road. 

Such is the case with the Second Avenue Railroad, and con- 
sideration must be given to the fact. In other respects these points 
have no controlling force on the question we have to decide. 

X. The general franchise of a railroad company includes more 
than they receive from the city corporation. It is the sum of the 
powers a corporation has of accomplishing its purposes and of 
making money, subject to the duties imposed upon it. On general 
principles of public policy a discrimination is to be made between 
the aggregate value of the franchise and that portion of it for which 
they should make compensation. The public convenience and ad- 
vantage are a motive which the legislature in granting these fran- 
chises, and the just profits of those whose energy and forethought 
establish them, should not be interfered with. 

The whole value of the franchise, as determined by calculation 
of the profits qf a city railroad and thence of the worth of its 
capital, and by deducting therefrom the cost of its construction, lands 
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and equipment, is not to be taken as the guide to the determina- 
tion of this compensation. 

XI. Where a railroad company acquires a right of way by pur- 
chase they pay the market value of the land; if by lease, they pay 
a rent measured by a percentage on such value. 

The occupation of the streets by the city railroads is in the na- 
ture of the perpetual lease of a right of way, or for a term as 

long as their charter endures, for a mixed public and private use in 
common with all other public uses, and yet in some respects an ex- 
clusive use and a burden on the land. 

We must appraise the value of such an occupation in determin- 

ing the compensation. 
It should be in the form of an annual payment in the nature of 

a rent. It is in accordance with the best policy of a municipal ad- 
ministration to have fixed sources of annual income rather than 
accessions of capital. 

This annual payment, in view of the term and time of the occu- 

pation, and of the progressive growth of values, should be variable 
from time to time, as is customary in long leases, and not be fixed 
at the outset for all the future. 

A proper measure would be a percentage on the profits of the 

company, or rather, what would be practically more convenient and 

equally just, on its gross receipts from travel. The annual payment 
would then accord with the company's business, and would keep in 

proportion to the value of the franchise and to the private gain and 
profit of the company. 

XII. If a general rule were now to be applied to all the rail- 
roads in the city, their statistics for many years past serve to show 
what would be just between them and the city, and not burden- 
some to them. 

[Here the commissioners set out a statement of the capital 
stock and bonded debt, the receipts from passengers, and expenses 
and cost of repairs for ten horse-railroads in New York city, for 
the years 1869, 1870 and 1871.] 

There are a few instances where compensation has been fixed 
or attempted, as follows:- 

1. The case of the Dry-dock, East Broadway and Battery Road, 
where a provision was made for the payment " of five per cent. of 
the net proceeds of the cars run. thereon into the treasury of the 

city yearly :" Laws 1866, chapter 883. 
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2. The case of the Avenue C Railroad, which was required to 
pay $1000 annually: 2 Laws 1868, p. 1320. 

3. The case of the railroad in Twenty-third street. The pur- 
chase at $150,000 is equivalent to an annual payment of seven 
per cent. thereon-$10,500. 

4. The case of the railroad in 125th street. The purchase at 
$67,000 is equivalent to an annual payment of seven per cent. 
thereon-$4690. 

5. The case of the Gilbert Elevated Railroad Company (Laws 
1872, chap. 885), which stipulated that the commissioners named 
in the 3d section of the act might fix the compensation to the 
city, but no action under this stipulation has been announced. 

6. The case of the Harlem Railroad Company, whose extension 
is made subject to a provision for compensation: Laws 1872, chap. 
825. 

From the official statistics of the several city railroads an ap- 
proximate estimate might be made of the value of the franchise 
in each case on the principle stated in section 4. A calculation 
of the pecuniary value of what the city gives, the right of way 
over a graded street, and the surrender of the street to a burden- 
some and somewhat exclusive use, might not produce a result in 
figures to be regarded with entire satisfaction. The proportion 
this would bear to the total value of the franchise would be inde- 
terminate. 

It is obvious that, apart from such minute or exact calculations, 
a just appraisement on this question must include a consideration 
of all the facts and principles which have been stated, and of all 
the proofs and allegations of the. parties, which have been fully 
and carefully laid before us, and ably and fairly presented in 
argument. The range of evidence has been broad, and nothing 
bearing on the general question has been excluded. 

From such a consideration we have come to the determination 
that two and one-half per cent. of the gross receipts of the city 
railroad companies for passenger travel would be a just and fair 
annual payment to the city corporation for the rights and privi- 
leges granted to and enjoyed by them. This is the minimum rate. 
If a decision as to all the railroads had been required, we can see 
that our investigations might have led to a higher percentage. 

XIII. Although we are not called on to decide this question as 
broadly as we have above stated it, still a survey and examination 
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of the facts and principles that bear on all and each of the city 
railroads, and such a conclusion as we have reached, have been 
necessary in order to apply a just measure to the Second Avenue 
Railroad Company. 

It would be unjust to apply to them a rule that did not in prin- 
ciple apply equally to the other city railroads, or a measure of 
payment that did not meet the facts common to them all alike. 
On both sides the case has been presented to us in this aspect. 

XIV. The compensation to be determined is for the value of 
the new extensions of the Second Avenue Road, and not for their 
main line. 

There is room for difference of opinion whether these extensions 
are more or less important and valuable than any other portion of 
equal length of their main line. At two places down town they 
lead to Broadway, the main central thoroughfare of the city, and 
up town to an important ferry. They will not be run as branches 
of the main road, but cars running over the main line will diverge 
down town-some of them to Astor Place, some to Worth street, 
and others to the East river, and likewise diverge up town to their 
two terminal points on the Harlem river. 

The road has heretofore been in fact a border road, running 
from the East river at Peck slip, where it passes several ferry 
landings, up along the east side of the city to the Harlem river. 
Alone of all city railroads it does not approach or cross Broad- 
way. The two lines which run parallel with it on the Third and 
the Fourth avenues both start from Broadway, but do not connect 
down town with the ferries. These extensions down town bring 
this road to Broadway, and give it a share of the travel from that 
thoroughfare, though not at very valuable points. 

When these extensions are operated by the company it will not 
be practicable to discriminate between the receipts from the exten- 
sions and those of the main line. A proportion must therefore be 
determined between the value of the extensions and that of the 
main line, a value made up from 'the relative cost of construction 
and profits of operation. 

This proportion will be most fairly arrived at by taking the 
length of the extensions and the length of the whole road, and 
holding the value of the extensions to be the proportion of their 
length to the total length. 

This results as follows: 
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FEET. 

The main line has of double track, . . . 29,934 
The main line has of single track, . . 23,740 
Equal to double track, . . . . 11,870 

Total length in double track, . .41,804 
The extensions have of double track, . 8,551 
The extensions have of single track, . 12,403 
Equal to double track, . . . 6,201 

Total length in double track, . . 14,752 

Total length of road, . . . . . 56,556 
The extensions will be twenty-six per cent. in length of the 

whole road. 
XV. This company has had since its organization less business 

and smaller profits than some of the other city roads. It has had 
a long line through a sparse population, and a route not termina- 
ting at either end at any great city centre, nor touching its main 
central thoroughfare, Broadway; and it has had between it and 

Broadway two competing and successful roads. 
This compensation is to be awarded against this road alone. 

Out of all the city railroads, with the exceptions above stated, 
none are subjected to this payment, nor are they liable to make 
such a compensation, unless they hereafter obtain extensions of 
their roads or renewals of their contracts or charters, and it should 
be then imposed as a condition. The rule should be applied 
against such a company with more moderation than it would be if 
all were to make a similar payment. 

Upon the measure of compensation of two and a half per cent. 
as a just rule for all companies, the amount chargeable upon this 

company for its extensions, upon the proportion of twenty-six per 
cent. between them and the whole road, would be 65-100 of one 
per cent. on its gross receipts from passenger travel. 

But from this, for the reasons above stated, we are inclined to 
make an abatement. 

XVI. We therefore appraise and determine that the Second 
Avenue Railroad Company, in the city of New York, shall pay 
annually, on the 1st day of November in each year, commencing 
on the 1st day of November 1874, to the Mayor, Aldermen and 
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Commonalty of the city of New York, one-third of one per cent. 
of its gross receipts from passenger travel on its road for the year 
ending on the 30th September preceding, as compensation for the 
rights and privileges granted and authorized to them under and by 
virtue of the Act of the Legislature of the State of New York 
entitled, "An act to authorize the Second Avenue Railroad Com- 
pany, in the city of New York, to extend their tracks and operate 
the same," passed April 16th 1872; and for the present fractional 
year, ending on the 30th of September 1873, the Second Avenue 
Railroad Company shall pay to the said Mayor, Aldermen and 

Commonalty on the 1st day of November 1873, the sum of $1000 
as such compensation. 

ot, 
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For what and to whom accountable.-Where an executor who has so 
far administered the personal estate of his testator as to convert it into 
money dies, and administration de bonis non is granted, the administrator 
is not entitled to demand of the executor of such deceased executor the 
part of the estate converted into money; for that the representative of 
the deceased executor must account to the legatee or next of kin. He 
is only entitled to such chattels or choses in action as have not been so 
converted, and exist as they were at the death of the first testator : Car- 
rick's Administrator v. Carrick's Executor, 8 C. E. Green. 
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Advances in Money cannot be charged agailst a Son's Share of Land. 
-An advancement in money made by a father in his lifetime to one of 
his sons, cannot have any effect upon the share of the real estate of the 
father, which at his death descends to his son. Only advancements or 
settlements in land can have such effect: Havens v. Thompson & Allen, 
8 C. E. Green. 

I From J. M. Shirley, Esq.. Reporter; to appear in 52 N. H. Rep. 
2 From C. E. Green, Esq., Reporter; to appear in vol. 8 of his Reports. 
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